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TOPIC:
Extended Leave as an Accommodation Under the ADA

AUTHORS:
Kristen S. Bonatz and Darren G. Gibson[1]

INTRODUCTION:
This NACUANOTE addresses a common conundrum faced by colleges and universities—how
to handle an employee who is on disability leave, has exhausted available leave under the
Family Medical Leave Act (FMLA) and any additional leave pursuant to the employer’s policies,
and then requests additional leave as an accommodation under the Americans with Disabilities
Act (ADA). Courts, the Equal Employment Opportunity Commission (EEOC), and employers
continue to debate whether, and how, such extended leave should constitute a reasonable
accommodation under the ADA. This NACUANOTE provides a summary of both regulatory
guidance and federal case law on this issue. Additionally, it offers practical advice for legal and
human resource professionals faced with an employee who is requesting extended leave as an
accommodation. It is important to note that many state antidiscrimination laws also address
accommodation for disability and leave, so readers should also consider state and local laws in
this area before taking any employment action.

DISCUSSION:
I.

What Does the EEOC Say?

Current EEOC guidance instructs employers that “the only statutory limitation on an employer’s
obligation to provide ‘reasonable accommodation’ is that no such change or modification is
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required if it would cause ‘undue hardship’ to the employer.”[2] Undue hardship occurs not only
when accommodations cause financial difficulty for the employer, but also when those
accommodations are unduly extensive, substantial, or disruptive or would fundamentally alter
the employer’s business.[3] Moreover, “under the ADA, an employee who needs leave related
to his/her disability [beyond that provided under the FMLA or employer policies] is entitled to
such leave if there is no other effective accommodation and the leave will not cause undue
hardship.”[4] It is critical to remember that an employer must allow the employee to return to
the same or an equivalent position as long as the employee can still perform the essential
functions of the position with or without reasonable accommodation.[5]
Accordingly, the EEOC recommends considering the following factors to assess undue
hardship:
•
•
•
•
•

The amount and length of leave (e.g., a four month period, 6 days of leave
intermittently for a month, indefinite leave);
Frequency of leave requested (e.g., every Thursday, three days a week);
Flexibility in the days leave is taken;
Predictability about days leave is taken; and
Impact on ability to get work done in a timely way (e.g., contract specific completion
date).[6]

The EEOC does note that “indefinite leave – meaning that an employee cannot say whether or
when she will be able to return to work at all – will constitute an undue hardship, and so does
not have to be provided as a reasonable accommodation.”[7]
As discussed below, courts do not agree on how best to apply the EEOC’s undue hardship
standard with respect to leave as an accommodation. The undue hardship analysis is even
more challenging in the faculty context, given that faculty are often permitted long periods of
leave for various reasons. Course releases, semester or year-long periods of leave to conduct
intensive research, or leave to serve as visiting scholars at other institutions may make long
periods of leave manageable. In addition, faculty often do not earn paid leave, and collegiality
invites a tradition of “covering” for other faculty who are on leave. The following discussion of
federal case law sheds light on how best to approach leave as an accommodation, including in
the faculty context.
II.

How Have Courts Addressed Leave as an Accommodation?

Federal appellate courts as well as state courts vary in how they address leave as an
accommodation and therefore, it is important to follow the precedent in the employer’s
jurisdiction. As an initial matter, numerous federal appellate courts have held that indefinite
leave of an unknown duration is not a reasonable accommodation as a matter of law.[8] This
conclusion is aligned with a number of federal circuits that have held that the consistent ability to
report to work is an essential function of many jobs.[9] Thus, to the extent that employees
(including faculty) are requesting indefinite leave of an unknown duration as a disability
accommodation, employers are not required to provide such leave. While the courts agree with
the EEOC that an employee need not be provided indefinite leave as a reasonable
accommodation, the courts do not necessarily agree with the EEOC that a defined extended
leave beyond what is required by the FMLA may be a reasonable accommodation under the
ADA.[10]
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In addition, courts have rejected employee requests for leave that have a specific end date but
are for periods deemed excessive. The rationale for some of these holdings is that “[a] leave
request must assure an employer that an employee can perform the essential functions of her
position in the ‘near future.’”[11] For example, the Eighth and Tenth Circuits have concluded
that a six-month leave of absence is simply too long to be a reasonable accommodation.[12]
The First Circuit reached the same conclusion regarding a request for a year-long leave. In
Echevarria v. AstraZeneca Pharmaceutical LP, the employee conceded that she was unable to
work at the time of her termination, but she contended that a 12-month leave of absence would
have enabled her to return to work and was therefore required as a reasonable
accommodation.[13] Emphasizing that whether a particular accommodation is reasonable will
depend upon the facts known to the employer at the time, the First Circuit expressed skepticism
about whether the employer had reason to believe that an additional year of leave would likely
enable the employee to recover sufficiently to return to work. Critically, the court went on to
conclude that regardless of what the employer did or did not understand, the employee’s
request for an additional 12 months of leave was unreasonable as a matter of law. The court
noted that the “sheer length” of the employee’s request for extended leave, when considered
alongside her prior five-month leave, “jumps off the page,” and concluded that the leave request
simply was not “facially reasonable.”[14]
In rejecting excessively long or undetermined leaves, some courts have indicated that
individuals seeking such leave need not be accommodated because they are not “otherwise
qualified” for their jobs under the ADA.[15] The ADA protects individuals with disabilities who
are otherwise qualified, with or without accommodation, to perform the essential functions of
their jobs.[16] As one court noted, “[i]t perhaps goes without saying that an employee who isn’t
capable of working for so long isn’t an employee capable of performing a job’s essential
functions—and that requiring an employer to keep a job open for so long doesn’t qualify as a
reasonable accommodation.”[17] By that logic, employees requiring lengthy or indefinite leaves
are not entitled to accommodation because the individuals are no longer protected by the ADA.
In 2017, the Seventh Circuit took a particularly strong position on this point in two cases,
beginning with Severson v. Heartland Woodcraft, Inc. The court stated in Severson that “a longterm leave of absence cannot be a reasonable accommodation.”[18] The plaintiff had taken his
full 12 weeks of FMLA leave, and while on leave, he informed his employer that he would
require surgery and requested an extension of his medical leave for two or three more
months.[19] The employer responded that the plaintiff’s employment would expire along with
his FMLA leave if he failed to return to work, although he would be welcome to reapply in the
future.[20] The plaintiff argued that the requested extended leave was a reasonable
accommodation and sued for disability discrimination.[21] In its amicus brief, the EEOC argued
that long-term medical leave should be considered a reasonable accommodation if it is of a
fixed duration, is requested in advance, and is likely to enable the employee to perform his or
her essential job functions upon return to the workplace.[22]
The Seventh Circuit rejected the extended leave approach advocated by the plaintiff and the
EEOC, reasoning that it would transform the ADA into an “open-ended extension of the
FMLA.”[23] “If the proposed accommodation does not make it possible for the employee to
perform his job, then the employee is not a ‘qualified individual’ as that term is defined in the
ADA . . . . Simply put, an extended leave of absence does not give a disabled individual the
means to work; it excuses his not working.”[24] The Severson court further expressed that a
multi-month extension was unreasonable, stating:
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Intermittent time off or a short leave of absence—say, a couple of
days or even a couple of weeks—may, in appropriate
circumstances, be analogous to a part-time or modified work
schedule . . . . But a medical leave spanning multiple months does
not permit the employee to perform the essential functions of his
job. To the contrary, the inability to work for a multi-month period
removes a person from the class protected by the ADA.[25]
The holding in Severson is the strongest rejection of the EEOC’s guidance on leave as an
accommodation and the undue hardship rule. The court rejected the notion that an employer
must provide an extended leave as an accommodation unless it imposes an undue
hardship.[26] “The question of undue hardship is a second-tier inquiry under the statute; that is,
the hardship exception does not come into play absent a determination that a reasonable
accommodation was available.”[27]
Shortly after Severson, the Seventh Circuit reiterated its position in Golden v. Indianapolis
Housing Agency.[28] The plaintiff, a 15-year employee, requested and exhausted FMLA leave
following a breast cancer diagnosis and surgery. Her employer granted her an additional four
weeks of unpaid medical leave but required that she return to work on a specified date
thereafter. The night before her scheduled return, she requested a further, unspecified leave of
absence, alluding to the employer’s general unpaid leave policy, which permitted leave of up to
six months when no other type of leave applied. The employer rejected that request (perhaps
due to its untimeliness—the court noted that the policy required two weeks’ notice before
requesting leave and that plaintiff’s request was “last-minute”). The Seventh Circuit affirmed
judgment for the employer, finding that the request for six months’ leave, in addition to the leave
provided under the FMLA, removed the plaintiff from the class of individuals protected by the
ADA.[29] The court found the “qualified individual” requirement to be “fatal” to the plaintiff’s
case.[30]
Soon after the Seventh Circuit’s decision in Severson, the Eleventh Circuit also held that an
employee is not entitled to leave under the ADA unless it would permit the employee to return
“in the present or in the immediate future.”[31] Midway through an employee’s 12-week FMLA
leave due to a shoulder injury at work, the employee’s doctors determined that surgery would be
required; however, the surgery was delayed for reasons over which the employee had no
control. A few weeks before exhausting three months of post-FMLA leave provided per the
employer’s policies, the employee’s surgeon predicted that he was “likely” to be able to return to
work with no restrictions in six weeks. After the exhaustion of his employer-provided leave, the
employee provided a note from his surgeon predicting a possible return in a month, with workrelated limitations. After he failed to meet a demand that he produce a more definitive return-towork note, the employer terminated him, citing the “substantial hardship” caused by the
employee’s inability to perform essential job functions.[32] Noting that the employee
indisputably could not work at the time of his termination and that there was only “a possibility,
but no certainty, that [he] could return to work [within a month],” the court concluded that he was
not a “qualified individual with a disability,” and that he had failed to show that additional leave
would have enabled him to perform his job’s essential functions “presently or in the immediate
future.”[33]
Notably, district courts outside the Seventh Circuit have declined to adopt the position that
longer-term leave can never be a reasonable accommodation. Instead courts have continued to
rely on prior precedent’s application of the undue hardship standard, even for long-term leave
requests (such as six months).[34] Similarly, the EEOC stands in opposition to the Seventh
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Circuit regarding inflexible or no-fault leave policies to preclude extended leave as an
accommodation. According to the EEOC, these policies violate the ADA because an employer
must modify its policy as a reasonable accommodation to provide an employee with additional
leave unless: (1) there is another effective accommodation that would enable the employee to
perform the essential functions of the position; or (2) granting additional leave would cause an
undue hardship.[35] Thus, employers with inflexible leave policies may face a risk of litigation
by the EEOC, although the success and assessment of such claims may vary by
jurisdiction.[36]
III.

Practical Advice

In light of the EEOC’s guidance and recent case law, how should colleges and universities
approach employee requests for additional or extended leave as an accommodation?
Recognizing that each inquiry is fact specific, the following list provides practical advice for
attorneys advising higher education institutions:
1. Examine the institution’s policies regarding leave as an accommodation to determine if
they are compliant with applicable law. Remember, leave for an indefinite period is
never required. Accordingly, institutions should consider making an explicit policy
statement that indefinite leave will not be provided and requiring that any request for
leave beyond FMLA leave as an accommodation must be of a specific period, after
which the employee will be able to return to work. The policy should reiterate the
institution’s commitment to the interactive process while recognizing that such leave may
not be available where it will cause an undue hardship to the institution. Making this
requirement explicit in policy may help institutions avoid any argument that indefinite
leave is anticipated or available, while also complying with the guidance from the EEOC.
It also ensures equitable application of policies to all employees.[37]
2. Use the interactive process to document, if applicable, the distinction between leave as
an accommodation and sabbatical, research, or leave for a visiting professorship.
3. Institutions in the Seventh Circuit should consider whether they wish to adopt the
standards set forth in Severson that “a long-term leave of absence cannot be a
reasonable accommodation.”[38] If so, the institutions may wish to consider adoption of
a limit on the duration of leave as an accommodation, such as the two-week period
contemplated in Severson. However, there is risk associated with such a position, as
the holding in Severson has not been endorsed by the U.S. Supreme Court, is contrary
to EEOC guidance, and may not be looked upon favorably by the EEOC.
4. Design a process to ensure the institution can “obtain relevant information to determine
the feasibility of providing the leave as a reasonable accommodation without causing an
undue hardship.”[39] When leave is requested as a reasonable accommodation under
the ADA, the institution is obligated to engage in the “interactive process” with the
requesting employee to determine what reasonable accommodations are needed. Such
a process will include a checklist for required documentation to support the requested
accommodation, timelines for written communication from a neutral office (i.e., not the
direct supervisor) prior to an employee’s anticipated return from a leave of absence, a
deadline for the employee’s response, and a written follow-up if no response or an
ambiguous response is provided. Furthermore, it is critical that the institution track the
amount of leave that is being authorized throughout this process and establish, at the
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outset of the additional leave period (i.e., after FMLA leave has been exhausted), a
definitive return-to-work date. If the employee fails to return to work by that date,
additional leave will constitute an undue hardship. Consistent documentation and clear
communication demonstrates the institution’s commitment to employee well-being and
the interactive process.
5. Request that the employee provide: (1) the specific reason(s) for the leave request; (2)
whether the leave must be a continuous block of time or intermittent (for example, one
day per week, occasional days throughout the year); (3) when the need for leave will
end; and (4) permission for the employer to gather additional information from the
healthcare provider.[40] The institution may wish to add these requirements to its policy
to make it clear what information is required for a request for extended leave. When
thereafter consulting with the employee’s provider, ask additional questions to confirm
the information provided by the employee in response to the above, as well as to assess
whether there are other accommodations that may also be effective and/or reduce the
amount of leave needed. Moreover, this inquiry can inform the undue hardship
analysis.[41] The interactive process requires the parties to engage in an open and
candid discussion regarding “issues of physical or mental limitation and to seek to devise
reasonable accommodations. The process requires current and complete medical
information and bilateral, good-faith communications.”[42] An employee’s failure to
engage in the interactive process or provide necessary medical information as part of
that process may absolve the institution of any obligation to accommodate.[43]
6. Institutions should assess whether the employee can be available for a modified work
schedule and/or whether a telework arrangement might be feasible, if the institution has
an existing telework policy, and such arrangements could meet business needs as part
of an accommodation. The institution should revise its existing policy or establish a new
policy regarding telework arrangements as an accommodation and ensure that it is
applied equitably and is not abused. In addition, the institution should ensure that
schedule adjustments and modified work arrangements do not constitute “make-work”
and are available based on job duties.
7. Institutions should continue the interactive process after granting leave—“particularly if
the employee’s request did not specify an exact or fairly specific return date, or when the
employee requires additional leave beyond that which was originally granted.”[44] If an
employee seeks to modify a projected return date, maintain an engaged interactive
process to determine if the additional leave will result in an undue hardship.[45] If the
employee cannot provide a definitive return date, the request has become a request for
indefinite leave, which need not be provided.
8. Institutions should consider the use of a series of form letters to ensure that policies are
being applied equitably to all employees, gathering the relevant information for the initial
inquiry from employees, and checking in to prepare for an employee’s return to work.
Employees may seek to return to work with other reasonable accommodations and
continue to communicate occasionally while on leave to demonstrate an institution’s
commitment to the interactive process.[46] It also ensures consistency while engaging
in the fact-specific individualized assessment required by the ADA.
9. Finally, institutions should keep track of decisions to grant leave as an accommodation,
including when and why the leave was granted as an accommodation. This will help
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ensure that the institution is applying policies and procedures consistently and avoid
claims that such decisions are being made in a discriminatory manner.

CONCLUSION:
This NACUANOTE provided a summary of both regulatory guidance and federal case law on a
common conundrum faced by colleges and universities—how to handle an employee who is on
disability leave, has exhausted available leave under the Family Medical Leave Act (FMLA) and
then requests additional leave as an accommodation under the Americans with Disabilities Act
(ADA). Courts, the Equal Employment Opportunity Commission (EEOC), and employers
continue to debate whether, and how, such extended leave fits into a reasonable
accommodation framework under the ADA. Federal appellate courts as well as state courts
vary in how they address leave as an accommodation, and practitioners are reminded to follow
the precedent in the employer’s jurisdiction. Many state antidiscrimination laws also address
accommodation for disability and leave, so readers should also consider state and local laws in
this area before taking any employment action. Application of the practical advice outlined
above will differ in every situation, but using these steps should assure consistency and mitigate
the risk of a misstep.
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